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The coronaYirXs (COVID-19) pandemic has impacWed Whe abiliW\ of bXsinesses aroXnd

Whe Zorld Wo mainWain operaWions and fXlfill e[isWing conWracWXal obligaWions. In jXsW a

maWWer of da\s, Whe World HealWh Organi]aWion declared COVID-19 a pandemic,

goYernmenWs imposed XnprecedenWed WraYel and large-gaWhering resWricWions, ciWies and

sWaWes prohibiWed dine-in serYice aW resWaXranWs and bars, and companies from all

secWors e[perienced seYere bXsiness inWerrXpWions or canceled eYenWs dXe Wo a

combinaWion of goYernmenW regXlaWions on large gaWherings and pandemic concerns.

The fasW-paced eYolXWion of Whe COVID-19 pandemic giYes rise Wo neZ eYenWs eYer\ da\

WhaW affecW a bXsinessË abiliW\ Wo perform iWs conWracWXal obligaWions.b

 

SeaWWle recenWl\ issXed a Wemporar\ moraWoriXm on small bXsiness and nonprofiW

eYicWions for non-pa\menW of renW (hWWps://dXrkan.seaWWle.goY/Zp-

conWenW/Xploads/siWes/9/2020/03/CiYil-Emergenc\-Order-MoraWoriXm-on-Small-

BXsiness-TenanW-EYicWions-3.17.20.pdf). DXring Whese ne[W feZ Zeeks, iW is imporWanW Wo

pXW a plan in place Wo address Whese issXes once Whe moraWoriXm ends. Accordingl\, Whis

memorandXm looks aW alWernaWiYe common laZ e[cXses of nonperformance Xnder

WashingWon laZ Zhere conWracWs are silenW on Whe issXe, L.e.  do noW inclXde Íforce

majeXreÎ claXses.
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A. DocWrine of ImpoVVibiliW\

 

In WashingWon, all parWies Wo a conWracW haYe an affirmaWiYe, good faiWh obligaWion Wo

perform all condiWions precedenW in Whe conWracW. EgbeUW Y. Wa\, 15 Wn. App. 76, 79

(1976). The docWrine of impossibiliW\, or impracWicabiliW\, discharges a parW\ from

conWracWXal obligaWions Zhen a basic assXmpWion of Whe conWracW is desWro\ed and sXch

desWrXcWion makes performance impossible or impracWical, proYided Whe parW\ seeking

relief does noW bear Whe risk of Whe Xne[pecWed occXrrence. PXb. UWLO. DLVW. NR. 1 Y.

WaVhLQgWRQ PXb. PRZeU SXSSO\ S\V., 104bWn.2d 353, 363È64 (1985) (ciWing ResWaWemenW

(Second) of ConWracWs ii 261, 263 (1981)). In oWher Zords, performance of a conWracW

ma\ be e[cXsed Xnder Whis docWrine based Xpon Íe[Wreme and Xnreasonable difficXlW\,

e[pense or injXr\.Î PXb. UWLO. DLVW., 104 Wn.2d aW 364. HoZeYer, performance Zill noW
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be e[cXsed merel\ becaXse iW has become Ímore difficXlW or e[pensiYe Whan originall\

anWicipaWed.Î Id.; Vee aOVR WaVhLQgWRQ SWaWe HRS PURdXceUV, IQc. LLTXLdaWLRQ TUXVW Y. GRVchLe

FaUPV, IQc.,  51 Wn. App. 484 (1988). RaWher, Í[a] Whing is impossible in legal

conWemplaWion Zhen iW is noW pracWicable; and a Whing is impracWicable Zhen iW can onl\

be done aW an e[cessiYe and Xnreasonable cosW.Î ThRUQWRQ Y. IQWeUVWaWe Sec. CR.,

35bWn.bApp. 19, 31 (1983) (qXoWing SchPeOW]eU Y. GUegRU\, 266 Cal. App. 2d 420 (1968)).

 

Simpl\ pXW, Xnder WashingWon laZ Whe ÍXlWimaWe inqXir\ for pXrposes of Whe

impossibiliW\ defense is ZheWher Whe inWerYening changes of circXmsWance Zere so

Xnforeseeable WhaW Whe risk of increased difficXlW\ or e[pense shoXld noW properl\ be

borne b\ Whe promisor.Î Ta\ORU-EdZaUdV WaUehRXVe & TUaQVfeU CR., Rf SSRNaQe, IQc Y.

BXUOLQgWRQ NRUWheUQ, IQc.,  715 F.2d 1330 (9Wh. Cir. 1983). ThXs, a parW\Ës nonperformance

Zill noW be e[cXsed Xnder Whese principles Zhere Whe eYenW preYenWing performance Zas

e[pecWed or Zas a foreseeable risk aW Whe Wime of Whe conWracWËs e[ecXWion.

 

B. DocWrine of Commercial FrXVWraWion and DocWrine of FrXVWraWion PXrpoVe

 

AnoWher common laZ alWernaWiYe in Whe absence of a Íforce majeXreÎ claXse is Whe

ÍdocWrine of commercial frXsWraWionÎ or Whe ÍdocWrine of frXsWraWion of pXrpose.Î

WashingWonËs SXpreme CoXrW has adopWed Whe docWrine of frXsWraWion of pXrpose as

sWaWed in ResWaWemenW (Second) of ConWracWs i 265 (1979). HRS PURdXceUV, 112 Wn.2d aW

700. This secWion, enWiWled ÍDischarge b\ SXperYening FrXsWraWion,Î sWaWes:

 

Where, afWer a conWracW is made, a parW\Ës principal pXrpose is sXbsWanWiall\

frXsWraWed ZiWhoXW his faXlW b\ Whe occXrrence of an eYenW Whe non-occXrrence of

Zhich Zas a basic assXmpWion on Zhich Whe conWracW Zas made, his remaining

dXWies Wo render performance are discharged, Xnless Whe langXage or Whe

circXmsWances indicaWe Whe conWrar\.

 

ResWaWemenW (Second) of ConWracWs i 265 (1979).

 

CommenW a  Wo Whis secWion giYes a deWailed e[planaWion of hoZ Whe rXle shoXld be

applied. IW sWaWes, in parW:

 

FirsW, Whe pXrpose WhaW is frXsWraWed mXsW haYe been a principal pXrpose of WhaW

parW\ in making Whe conWracW. IW is noW enoXgh WhaW he had in mind some specific

objecW ZiWhoXW Zhich he ZoXld noW haYe made Whe conWracW. The objecW mXsW be so

compleWel\ Whe basis of Whe conWracW WhaW, as boWh parWies XndersWand, ZiWhoXW 
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iW Whe WransacWion ZoXld make liWWle sense. Second, Whe frXsWraWion mXsW be

sXbsWanWial. IW is noW enoXgh WhaW Whe WransacWion has become less profiWable for

Whe affecWed parW\ or eYen WhaW he Zill sXsWain a loss. The frXsWraWion mXsW be so

seYere WhaW iW is noW fairl\ Wo be regarded as ZiWhin Whe risks WhaW he assXmed Xnder

Whe conWracW. Third, Whe non-occXrrence of Whe frXsWraWing eYenW mXsW haYe been a

basic assXmpWion on Zhich Whe conWracW Zas made....

 

In FeOW Y. McCaUWh\, 130 Wn.2d 203 (1996), Whe pXrchaser on a promissor\ noWe

defaXlWed b\ argXing WhaW his plans Wo deYelop a bXsiness park Zere frXsWraWed b\ neZ

ZeWlands regXlaWions. The CoXrW foXnd WhaW if he ZanWed Whe real esWaWe deal Wo be

condiWioned Xpon his sXccessfXl deYelopmenW of a bXsiness park, he clearl\ had Whe

poZer Wo inclXde WhaW condiWion in Whe conWracW. HoZeYer, Whe pXrchaser failed Wo assign

an\ risk of his bXsiness park failXre Wo Whe seller in Whe conWracW Whe pXrchaser drafWed,

and Whe CoXrW held WhaW iW Zill noW correcW a misWake b\ Xsing Whe ÍfrXsWraWion docWrineÎ

Wo impliciWl\ read someWhing neZ inWo a conWracW.

 

AlWernaWiYel\, in We\eUhaeXVeU ReaO EVWaWe Y. SWRQeZa\ CRQcUeWe, 96 Wn.2d 558 (1981), a

concreWe compan\ e[ecXWed a mXlWi-\ear mineral lease WhaW reqXired lease pa\menWs

ZheWher or noW Whe lessee remoYed an\ minerals. DXring Whe permiWWing process, SEPA

became laZ dramaWicall\ increasing Whe cosW and significanWl\ diminishing Whe likelihood

of obWaining Whe permiW. The concreWe compan\ abandoned Whe projecW, and Whe properW\

oZner broXghW sXiW for Whe lease pa\menWs.

 

In Whis case WashingWonËs SXpreme CoXrW applied Whe docWrine of commercial

frXsWraWion, Zhich iW sXmmari]ed b\ ciWing a differenW secWion in Whe ResWaWemenW of

ConWracWs:

 

Where Whe assXmed possibiliW\ of a desired objecW or effecW Wo be aWWained b\

eiWher parW\ Wo a conWracW forms Whe basis on Zhich boWh parWies enWer inWo iW, and

Whis objecW or effecW is or sXrel\ Zill be frXsWraWed, a promisor Zho is ZiWhoXW faXlW

in caXsing Whe frXsWraWion, and Zho is harmed Whereb\, is discharged from Whe dXW\

of performing his promise Xnless a conWrar\ inWenWion appears. ResWaWemenW of

ConWracWs s 288, aW 426-27 (1932).b

 

The CoXrW When conclXded WhaW Where Ícan be no doXbW of Whe desired objecW or pXrpose

of SWoneZa\ in enWering Whe mineral lease ZiWh We\erhaeXser. Nor is Where an\

qXesWion WhaW Whe pXrpose of SWoneZa\ forms Whe basis on Zhich boWh parWies enWered

Whe lease.Î Accordingl\, ÍdisposiWion of Whis case WXrns on ZheWher Whe frXsWraWing eYenW

Zas foreseeable.Î Unlike in Whe FeOW  case aboYe, here Whe CoXrW held iW ZoXld be

ÍineqXiWable Wo casW Xpon SWoneZa\ Whe enWire risk of Whe commercial 
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As Whe COVID-19 pandemic conWinXes Wo deYelop, bXsinesses shoXld Wake proacWiYe

sWeps Wo ensXre conWinXiW\ of operaWions sXfficienW Wo meeW e[isWing conWracWXal

obligaWions and eYalXaWe ZheWher Wheir coXnWerparWies are doing Whe same. If companies

e[pecW WhaW COVID-19 ma\ resXlW in Wheir oZn or Wheir coXnWerparWiesË inabiliW\ Wo

saWisf\ conWracWXal obligaWions, Whe\ shoXld assess Whe YiabiliW\ of Whese common laZ

principles of nonperformance e[cXses. This assessmenW ma\ also be rendered more

complicaWed b\ Whe facW WhaW man\ companies Zill be on boWh sides of Whis issXe, as Whe

performing parW\ in some cases or Whe receiYing parW\ in oWhers. Companies Zill

Wherefore need Wo be mindfXl of Whe broader implicaWions in oWher poWenWial maWWers of

asserWing Whese proYisions and principles.

 

From a pracWical sWandpoinW, noZ WhaW dine-in serYice aW resWaXranWs and bars in

WashingWon has been shXW doZn Where is no replacemenW resWaXranW or bar ZaiWing Wo

fill Whe leasehold space. B\ eYicWing Whe cXrrenW WenanW and demanding fXll ongoing

pa\menWs since Whe space Zill noW likel\ be re-leW, Whe landlord eliminaWes Whe possibiliW\

of Zorking ZiWh Whe cXrrenW WenanW Zho Zill be Xnable Wo meeW Whe financial obligaWions

of Whe lease eYen if iW is bringing in some income WhroXgh cXrbside and Wake-oXW serYice.

LikeZise, if Whe WenanW chooses Wo Zalk aZa\ and When fighW iWs pa\menW obligaWions in

coXrW, iW Zill haYe no space Wo reWXrn Wo Zhen Whe econom\ picks back Xp, ZheWher WhaW

is Zeeks or monWhs.

 

FXrWher, depending on Whe langXage in Whe Xnderl\ing conWracW aW issXe and Whe specific

circXmsWances inYolYed, Whe legal aXWhoriWies described aboYe likel\ alloZ room for

argXmenWs Wo be made on boWh sides, ofWen leading Wo XncerWainW\ in Whe eYenWXal

oXWcome. All of Whese facWors mXsW be eYalXaWed in assessing a proper coXrse of acWion.

A1AL<6I6

Companies e[periencing or anWicipaWing poWenWial bXsiness inWerrXpWion ma\ ZanW Wo

reYieZ poWenWiall\ applicable insXrance policies.

 

Generall\, bXsiness inWerrXpWion insXrance is inWended Wo coYer losses resXlWing from

direcW inWerrXpWions Wo a bXsinessË operaWions, and W\picall\ coYers losW reYenXe, fi[ed 
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frXsWraWion of iWs pXrpose Xnder Whis lease caXsed b\ Whe XnanWicipaWed circXmsWances.Î

Therefore, Whe CoXrW seW a daWe Xpon Zhich Whe lease Zas WerminaWed. These are WZo of

man\ cases WhaW illXsWraWe Whe facW-specific naWXre of Whe CoXrW's inqXiries and Whe

difficXlW\ of predicWing Whe oXWcome based on hoZ Whe CoXrW XlWimaWel\ YieZs Whe

eqXiWies of Whe siWXaWion.



e[penses sXch as renW and XWiliWies, or e[penses from operaWing from a Wemporar\

locaWion. Similarl\, conWingenW bXsiness inWerrXpWion insXrance is inWended Wo coYer losW

profiWs and cosWs WhaW indirecWl\ resXlW from disrXpWions in a compan\Ës sXppl\ chain,

inclXding failXres of sXppliers or doZnsWream cXsWomers. While Whese policies mosW

freqXenWl\ relaWe Wo ph\sical properW\ damage, bXsinesses haYe increasingl\ sXbmiWWed

claims for coYerage of losses dXe Wo bXsiness inWerrXpWions sXch as Whose

resXlWing from COVID-19. The YiabiliW\ of Whese claims depends on Whe Werms of Whe

insXrance polic\ aW issXe, bXW Whe hisWorical Wrend appears Wo be againsW coYerage for

bXsiness inWerrXpWions relaWed Wo a pandemic like COVID-19.

 

FolloZing Whe SeYere AcXWe RespiraWor\ S\ndrome (SARS) oXWbreak in 2002-2003, man\

insXrers e[clXded Yiral or bacWerial oXWbreaks from sWandard bXsiness inWerrXpWion and

conWingenW bXsiness inWerrXpWion policies. NoZ insXrers Zill likel\ Wake Whe posiWion WhaW

commXnicable diseases noW e[pressl\ delineaWed in Whe polic\ aW issXe are noW coYered.

Some sWaWes, inclXding NeZ Jerse\, are considering laZs WhaW ZoXld reqXire insXrers Wo

pa\ COVID-19 bXsiness inWerrXpWion claims:

 

hWWps://ZZZ.insXrancejoXrnal.com/neZs/easW/2020/03/19/561643.hWm

 

In lighW of Whese deYelopmenWs, iW is criWical WhaW companies proacWiYel\ assess Whe

specific Werms and condiWions of Wheir goYerning insXrance policies Wo deWermine

ZheWher inWerrXpWions from Whe COVID-19 pandemic ZoXld be coYered, and reYieZ

Wheir policiesË noWice reqXiremenWs Wo ensXre Wheir compliance ZiWh Whose proYisions in

Whe eYenW coYerage is needed.

 

These are Whe opinions of Whe aXWhor, noW HCMP. bSWaWemenWs here do noW represenW

specific legal adYice. ConWacW Whe appropriaWe laZ\ers aW HCMP if Ze can be of

assisWance.

 

BesW,
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